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 Mental Capacity and Deprivation of Liberty Safeguards 

Introduction 
The Mental Capacity Act 2005 (MCA 2005) provides a statutory framework for people who lack capacity to make decisions, or who have capacity and want to make preparations for a time when they may lack capacity in the future.
It sets out who can take decisions, in which situations, and how they should go about it. It applies to all those involved in providing health and social care in England and Wales. The Act is supported by a Code of Practice 2007 (CoP) which gives guidance on its implementation. 

 The Act sets out how capacity should be assessed and procedures for making decisions on behalf of people who lack mental capacity. “The underlying philosophy of the MCA is that any decision made, or action taken, on behalf of someone who lacks the capacity to make the decision or act for themselves must be made in their best interests.

The Act covers day to day decisions such as what to eat and wear, and also more complex or life changing decisions such as whether to undertake major surgery.

 The MCA 2005 defines lack of capacity in the following way: 
“A person lacks capacity in relation to a matter if, at the material time, he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain 
The Act assumes that a person has capacity until it is proven otherwise, there is a two stage diagnostic test which should be used when determining if a person may lack capacity under the definition provided by the Act. 

Does the person have an impairment of the mind or brain, or is there some sort of disturbance affecting the way their mind or brain works? 
If so, does that impairment or disturbance mean that the person is unable to make the decision in question at the time it needs to be made? 

 If yes, a four stage functional test is undertaken to assess a person’s ability to make a decision for themselves. It is more likely than not that a person will be unable to make a decision if they cannot:
 
Understand the information about the decision to be made. 
Retain that information in their mind. 
Use or weigh that information as part of the decision-making process, or 
Communicate their decision (by talking, using sign language or any other means). 




Capacity is decision and time specific, in other words assessing capacity refers to assessing a person’s ability to make a particular decision at a particular moment in time, rather than being an overarching judgement about an individual’s ability to make decisions in general.
The Five Statutory Principles
Principle 1 a person must be assumed to have capacity unless it is established that they lack capacity.
Every person has the right to make their own decisions unless it can be established that they cannot make that particular decision at that particular time.
Principle 2 a person is not to be treated as unable to make a decision unless all practicable steps to help them to do so have been taken without success. Individuals should be given support to make their own decisions and all practicable steps should be taken to make that possible. Support might include:

Different forms of communication e.g. non-verbal such as sign language. 
Information in different formats, e.g. photographs or flash cards. 
Treating a medical condition that may be affecting an individual’s capacity. 
A structured programme to improve capacity to make particular decisions, especially relevant for            individuals with learning disabilities 

 
Principle 3 a person is not to be treated as unable to make a decision merely because he makes an unwise decision. People have a right to make a decision that others do not agree with. If there is concern a person is acting in a way that isn’t consistent with previous behaviour, or they are making decisions that may put them at risk of harm, then a mental capacity test should be undertaken 
 
Principle 4 an act done or decision made, under the Act for or on behalf of a person who lack capacity must be done, or made in, the person best interests. 

Principle 5 before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action. 

Purpose
The purpose of this policy is to support compliance with the Mental Capacity Act 2005 and Deprivation of Liberty Safeguards 2009.
The Care Quality Commission (CQC) provides guidance on residential adult care services and how they inspect against the MCA 2005. The CQC recognises the MCA 2005 as a crucial safeguard for people who lack capacity to make decisions, including decisions relating to consent to care or treatment. Staff are expected to understand how the MCA 2005 works for those people with cognitive difficulties such as Dementia but also how to proceed when lack of mental capacity is temporary. Those working in health and care services must have regard to the Act and the principles within it.

Inspections will look at how the MCA 2005 is being implemented and used to promote rights to freedom and family life in line with the European Convention on Human Rights. Other areas of focus will be on when and how capacity is assessed, how capacity to make decisions is maximised and how best interest decisions are made and recorded.

Assessing Capacity and Best Interest Decision Making
Capacity Mental Capacity Act 2005
A person lacks capacity in relation to a matter if, at the material time, he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.
The definition makes clear that capacity is time and decision specific. The legislation is flexible and recognises that some people may be able to make some decisions while lack capacity to make others and that this state may change over time.
The Act challenges a blanket assumption that because a person may not have the mental capacity to for example, to organise their finances, that they don’t have mental capacity to decide what treatment or care they receive. A person may be able to make day to day decisions but lack capacity to make decisions that are more complex.

Consent and Capacity 

Capacity should be assessed when a person’s mental capacity to consent to their treatment or care is in doubt. Capacity may be called into question for a number of reasons including:

An individual’s behaviour or circumstances. 
Where concern about capacity has been raised by someone. 
Where a person has been previously diagnosed with an impairment or disturbance that affects the way their mind or brain works. 
A previous mental capacity assessment has shown lack of capacity to make a decision. 

You must have reasonable belief that the individual lacks mental capacity to have legal protection under the MCA 2005 for making decisions on a person’s behalf.

To have reasonable belief you must take certain steps to establish that the person lacks mental capacity to make a decision or consent to an act at the time the decision or consent to act is needed.

You must establish and be able to show that the decision or act is in the person’s 
best interests. A mental capacity assessment must be completed using the two and four stage tests outlined in the introduction.

A mental capacity assessment helps demonstrate that on a balance of probabilities it is more likely than not that the person lacks capacity.

Not all decisions will need a formal mental capacity assessment. Consent for the person’s care plan will cover many day to day decisions, but there will be times when a formal mental capacity assessment should be undertaken.

 Examples include but not exclusive to:

Use of bed rails 
Use of restraint 
Any invasive procedures 
Covert medication 
Any procedures where the customer is touched 
Medical photography 
Research 

There may be times when you need to involve other professionals and colleagues in carrying out a mental capacity assessment and/or best interest’s decision. If the decision to be made is complex or may have serious consequences, if there is disagreement about a person’s capacity, or if there are safeguarding issues. 

Occasionally you may have a customer who objects to having a mental capacity assessment. Where this happens it is good practice to explain what the mental capacity assessment is and how it will help to protect their rights. There should be no undue pressure for the person to have the assessment, as a person has the right to refuse 

If it’s clear that the person lacks the mental capacity to consent to the assessment then the assessment can usually go ahead as long the assessment is in the person’s best interests. 

Consent and Support Planning Where it has been shown that a person lacks mental capacity to consent to a care plan through the capacity test, then consent to the support plan should be achieved through a best interest’s decision. The care plan should show how lack of mental capacity was established and a best interest’s decision made, with evidences. 

Support plans should be regularly reviewed to ensure that decisions agreed within it as part of the best interest’s decision making and less restrictive option are still appropriate. If the person is being protected by Deprivation of Liberty Safeguards then the records should also reflect this. 




Consent to care is critical to delivering lawful care. For a patient/customer to be able to give informed consent they need to have: 

· Been given all the relevant information about their care, treatment or support 
· Understand the different options and possible consequences of each 
· Be free from duress and understand they have the right to refuse 
· Be able to weigh up the options and use this information to make a decision and communicate this  Consent for everyday care can be verbal or implied, for example opening the mouth for food,     raising arms ready to be dressed.

It is very important to remember that although friends and family will be consulted in best interests decision making, decisions about serious treatment or changes of accommodation cannot be made by the next of kin or relative unless they have been given legal authority to do so. Families should be consulted about the care plan and views taken into consideration, but this is not the same as consent.

Best interest decisions Mental Capacity Act 2005 
Once a capacity assessment has been completed and lack of capacity has been demonstrated, the care or treatment decision in question should be made following the best interest principle. The MCA 2005 states that a decision cannot be made merely on the basis of:
The person's age or appearance, or, 
(b) A condition of his, or an aspect of his behaviour, which might lead others to make unjustified assumptions about what might be in his best interests
The Code of Practice 2007 provides a checklist of things to be weighed up when making a decision in a person’s best interests. Following this checklist and acting in line with the statutory principles will afford legal protection for decision makers.
This includes: 
· Encouraging participation in the decision making. 
· Trying to understand what the person would have wanted if they had capacity. 
· Trying to find out the views of the person who lacks capacity by talking to the person’s family, friends and other health professionals. 
· Not making assumptions about what is in a person’s best interests based on age, appearance, condition or behaviour. 
· Considering whether a person might regain capacity and if so whether the decision can wait until such time. 
· Consulting others about their views including an Independent Mental Capacity Advocate (IMCA) where appropriate. 
· Avoiding decisions that are restrictive of a person’s rights. 

It is not uncommon for friends and family to have different views about the treatment or care of a loved one. It is very important to keep good records, including a completed best interest’s decision form, notes of any best interest’s decision meetings, and involvement of family, friends and advocates. Disputes may be resolved through getting a second opinion, mediation or referring to the Court of Protection for a ruling.
The best interest decision maker is the person who will establish what is in the best interests of the individual lacking mental capacity. Usually this is the person who assesses the person’s capacity to make a decision and is the person who is directly concerned with the individuals care at the time the decision needs to be made.
· Day to day decisions are usually made by the person most directly involved in the individuals care. 
· Decisions for medical treatment would usually be the clinician responsible for the treatment. 
· Decisions about nursing or care planning would usually be the nurse or carer. 
· Where there is a health and welfare or property and financial affairs lasting power of attorney (LPA) or deputy appointed by the Court of Protection, the decision maker will be the appointed attorney for decisions within the scope of their authority. Attorneys may be asked to produce evidence that the LPA covers the decision in question. The Office of the Public Guardian may be contacted directly if there are concerns.
Advance Decisions

Some customers may wish to plan ahead for their health and social care knowing that there may be a time in the future when they are unable to consent. There are different ways a person can do this: 


Verbally – Conversations with family, friends, and healthcare professionals about their wishes and preferences. 

An advance statement or preferred priorities for care form. This is a non-legally binding document that those involved in treatment and care should take into consideration when making a best interests decision. It is a statement of the views and wishes of the individual, and might reflect treatment preferences. 

An Advance Decision (to refuse treatment life and non-life threatening) is a legally binding document that allows an individual over the age of 18 to refuse a specific treatment in the future when they lack the capacity to consent, or refuse, that treatment, even if this results in death, as long as they have capacity to make the decision at the time it is being made. 

Under the Mental Capacity Act 2005, a valid and applicable advance decision has the same effect as a decision that is made at the time by a person who has capacity. 

For an advance decision to refuse treatment to be valid, health professionals must try to establish if: 
· The patient has done anything since making the advance decision that would clearly suggest that they no longer agree with the advance decision. 
· The patient has withdrawn the advance decision. 
· Power has been given to an attorney to make the same treatment decision as covered in the advance decision. 
· The patient would have changed their mind if they had known more about the current circumstances. 

For an advance decision to refuse life sustaining treatment to apply, the patient must no longer have capacity to make the decision for themselves. The advance decision must also: 

· State exactly what 
· Set out the circumstances when the refusal should apply. 
· State that the refusal is to apply even if there is a risk to life. 
· Be in writing. 
· Be signed by the patient refusing the treatment or by another person in the patient’s presence and by their direction. 
· The signature must be witnessed and signed in the presence of the patient. 


An advance decision which is not in relation to life sustaining treatment does not need to be in writing to be legally binding. The Court of Protection may be asked to decide whether the advance decision exists, is valid or applicable to the current situation, if the advance decision is called into question. While a decision is being made by the court, life sustaining treatment or treatment necessary to prevent a customers deterioration may still be provided. Advance decisions can only be made to refuse treatment; not to demand a treatment choice.

A Lasting Power of Attorney the MCA 2005 allows a person to give statutory authority to another (known as an attorney) to make decision(s) on their behalf through a lasting power of attorney. 
There are two types of lasting power of attorney: 
· Health and welfare and 
· Property and finance. 

A health and welfare LPA can be created while a person still has capacity to give authority to an attorney to make decisions when they are no longer able to consent to treatment or care. The solicitor may be given power to make decisions about day to day care, consenting or refusing medical treatments, moving accommodation, refusing life sustaining treatment and more 

All lasting power of attorneys should be checked either with the Office of the Public Guardian, or the attorney can be asked to provide a copy, this is to ensure that it has been registered and valid, and to clarify what decisions the attorney is allowed to make under the terms of the LPA. For example, they may have been given authority to make choices about accommodation but not to refuse treatments. 

A lasting power of attorney must be registered with the Office of the Public Guardian before it is valid and can only be used once the person who made it no longer has capacity. Records must reflect whether an LPA has been registered, and what decisions are given to the solicitor.
Advance care planning is voluntary but can be used to help people retain control of their treatment and care. Advance care planning can only be undertaken by a person who has capacity. Discussions relating to advance care planning should be formally recorded.

Independent Mental Capacity Advocate IMCA
The IMCA is an independent safeguarding service was created under the Act to give support to very vulnerable patients who lack mental capacity to make decisions about serious medical treatments and changes of accommodation, and who also have no friends or family that can be appropriately consulted during the best interest’s decision making process.
An IMCA must be instructed if it has been established that a person lacks mental capacity and has no network of friends and family that can be consulted in making the best interests decision relating to:

· An NHS body proposing to provide serious medical treatment 
· An NHS body or local authority proposing to arrange accommodation (or change of accommodation) in hospital or care home, and 
· The person will stay in hospital longer than 28 days, or 
· They will stay in the care home for more than eight weeks 

IMCAs may be instructed to support someone who lacks capacity concerning:

· Care reviews, where no one else is available to be consulted 
· Adult protection cases, in such cases and IMCA may be appointed 
 
The information provided by the IMCA must be taken into account by the decision maker.

Restraint 

Use of force-or threaten to use force-to make someone do something they are resisting, or 
Restrict a person’s freedom of movement, whether they are resisting or not.
The Act only provides protection from liability in using restraint only under certain conditions:
The person taking action must reasonably believe that restraint it necessary to prevent harm to the person who lacks capacity, and the amount or type of restraint used and the amount of time it lasts must be proportionate response to the likelihood of serious harm.
Less restrictive options should always be considered before restraint. The Act describes a proportionate response as one that means using the least intrusive type and minimum amount of restraint to achieve a specific outcome.
The Act only gives limited liability for use of restraint. Actions may not be lawful where there is an inappropriate use of restraint or where a person who lacks mental capacity is deprived of their liberty without appropriate authorisation.



Record Keeping 
Assessments of capacity for day to day decision making or consent to care do not need to be formally recorded, but it is good practice for these everyday decisions to be part of the persons support plan.
Formal mental capacity assessments to assess the mental capacity for an individual to make a particular decision at a particular time should be kept in the relevant customer records.

What should be in the support plan?
	
· Informed consent to the care plan, or why a person was assessed as lacking capacity to consent. 

	
· What is being done to help support the person to be involved in decision making, and understanding the options and consequences? 


	
· Are they any special communication needs? 

	
· What kinds of views and beliefs has the person expressed? What is their background? 


	
· What capacity assessments have been made relating to serious treatments or accommodation? 

	
· How is the person’s liberty being championed? 


	
· Where lack of capacity has been established: best interests checklist and evidences 

	
· Where there has been a capacity assessment what were the options under consideration, was it risk assessed? Were less restrictive options considered? 


	
· Were friends and family consulted in the best interest’s decision? What were their views? 

	
· How is the care going to be delivered? Has the person seen their care plan? 




	
· Was there a need to refer to the IMCA service? 

	
· Is there a lasting power of attorney or advance decision or statement? 




Interface with the Mental Health Act 1983 MHA 

The Mental Capacity Act provides a framework for decision making on behalf of people who lack capacity to decide for themselves. The issue of capacity (or more accurately lack of capacity) is central to the operation of this Act. Statutory provisions only come into play if a person lacks capacity for the specific decision in question.

The Mental Health Act provides a framework for treating mental disorder in the absence of consent, whether due to lack of capacity or valid refusal of treatment, if the criteria for detention are fulfilled. Unlike the Mental Capacity Act capacity is not central to the operation of the Mental Health Act.

The Mental Capacity Act does not allow decisions to be made on behalf of people who have capacity to make them themselves. People subject to the Mental Health Act may have capacity to make decisions about their mental health treatment, but the Mental Health Act allows this to be overridden in certain circumstances.

This is a complex area and if there is doubt whether the Mental Health Act applies then further advice should be sought from the GP


Deprivation of Liberty Safeguards (DoLS) 2009 

The DoLS were created to help protect vulnerable people who lack capacity to consent to treatment that might deprive them of their liberty, where this care or treatment is in their best interests or will protect them from harm.
The DoLS are an extra protection for vulnerable people to ensure that deprivation is only used when necessary, and that any deprivations are lawful.

The Act recognises that in some cases there is no other way to provide treatment and care other than by depriving a person of their liberty. The Act provides a legal process for this deprivation which makes sure that it is unavoidable and in the persons’ best interests.


The DoLS only relate to people aged 18 or over and those adults that are not detained under the Mental Health Act 1983. 







A person may only be deprived of their liberty if: 

· It is in their own best interests to protect them from harm. 
· It is an appropriate and proportionate to the threat of harm. 
· There isn’t an option that is less restrictive. 

The legality of deprivations of liberty may change in light of legal developments arising from case law. There have been a number of Supreme Court Rulings that have affected the implementation of the Act. This policy reflects legal developments up to the date of publication.

The DoLS Code of Practice 2009 defines the difference between a deprivation of, and restriction upon, liberty, as one of degree or intensity.

A person’s treatment and care may move along the scale of restriction of liberty and deprivation over time and circumstances. It is therefore, important for DoLS to be reviewed. 

Case law has helped determine factors that might indicate a person is subject to deprivation rather than restriction or restraint. 

The Law Society has provided a comprehensive set of liberty restricting measures that can be used to help front line staff understand if a deprivation is occurring. 

http://www.lawsociety.org.uk/support-services/advice/articles/deprivation-of-liberty/

Some common indicators that a person is being deprived of their liberty

	
· Has a decision been made by the company that the person will not be released into the care of others, or permitted to live elsewhere unless the company considers it appropriate? 


	
· Is the person under continuous supervision and control? 


	
· Has the Care Support company refused a request by carers to discharge a person into their care? 
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